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Socially and economically disadvan-
taged individual means any individual
who is a citizen (or lawfully admitted
permanent resident) of the TUnited
States and who is—

(1) Any individual determined by a
recipient to be a socially and economi-
cally disadvantaged individual on a
case-by-case basis.

(2) Any individual in the following
groups, members of which are
rebuttably presumed to be socially and
economically disadvantaged:

(i) “Black Americans,”” which in-
cludes persons having origins in any of
the Black racial groups of Africa;

(ii) ‘‘Hispanic Americans,” which in-
cludes persons of Mexican, Puerto
Rican, Cuban, Dominican, Central or
South American, or other Spanish or
Portuguese culture or origin, regard-
less of race;

(iii) ‘“‘Native Americans,” which in-
cludes persons who are American Indi-
ans, Eskimos, Aleuts, or Native Hawai-
ians;

(iv) ““Asian-Pacific Americans,”’
which includes persons whose origins
are from Japan, China, Taiwan, Korea,
Burma (Myanmar), Vietnam, Laos,
Cambodia (Kampuchea), Thailand, Ma-
laysia, Indonesia, the Philippines,
Brunei, Samoa, Guam, the U.S. Trust
Territories of the Pacific Islands (Re-
public of Palau), the Commonwealth of
the Northern Marianas Islands, Macao,
Fiji, Tonga, Kirbati, Juvalu, Nauru,
Federated States of Micronesia, or
Hong Kong;

(v) ““Subcontinent Asian Americans,”’
which includes persons whose origins
are from India, Pakistan, Bangladesh,
Bhutan, the Maldives Islands, Nepal or
Sri Lanka;

(vi) Women;

(vii) Any additional groups whose
members are designated as socially and
economically disadvantaged by the
SBA, at such time as the SBA designa-
tion becomes effective.

Recipient means any entity, public or
private, to which DOT financial assist-
ance is extended, whether directly or
through another recipient, through the
programs of the FAA.

Tribally-owned concermn means any
concern at least 51 percent owned by an
Indian tribe as defined in this section.
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You refers to a recipient, unless a
statement in the text of this part or
the context requires otherwise (i.e.,
“You must do XYZ”’ means that recipi-
ents must do XYZ).

§23.5 To whom does this part apply?

If you are a recipient that has re-
ceived a grant for airport development
at any time after January 1988 that
was authorized under Title 49 of the
United States Code, this part applies to
you.

§23.7 How long do the provisions of
this part remain in effect?

Unless extended by the Department,
the provisions of this rule will termi-
nate and become inoperative on April
21, 2010.

§23.9 What are the nondiscrimination
and assurance requirements of this
part for recipients?

(a) As a recipient, you must meet the
non-discrimination requirements pro-
vided in part 26, §26.7 with respect to
the award and performance of any con-
cession agreement, management con-
tract or subcontract, purchase or lease
agreement, or other agreement covered
by this subpart.

(b) You must also take all necessary
and reasonable steps to ensure non-
discrimination in the award and ad-
ministration of contracts and agree-
ments covered by this part.

(¢) You must include the following
assurances in all concession agree-
ments and management contracts you
execute with any firm after April 21,
2005:

(1) ““This agreement is subject to the
requirements of the U.S. Department
of Transportation’s regulations, 49 CFR
part 23. The concessionaire or con-
tractor agrees that it will not discrimi-
nate against any business owner be-
cause of the owner’s race, color, na-
tional origin, or sex in connection with
the award or performance of any con-
cession agreement, management con-
tract, or subcontract, purchase or lease
agreement, or other agreement covered
by 49 CFR part 23.

(2) “The concessionaire or contractor
agrees to include the above statements
in any subsequent concession agree-
ment or contract covered by 49 CFR
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part 23, that it enters and cause those
businesses to similarly include the
statements in further agreements.”’

§23.11 What compliance and enforce-
ment provisions are used under this
part?

The compliance and enforcement pro-
visions of part 26 (§§26.101 and 26.105
through 26.107) apply to this part in the
same way that they apply to FAA re-
cipients and programs under part 26.

§23.13 How does the Department issue
guidance, interpretations, exemp-
tions, and waivers pertaining to
this part?

(a) Only guidance and interpretations
(including interpretations set forth in
certification appeal decisions) con-
sistent with this part 23 and issued
after April 21, 2005 have definitive,
binding effect in implementing the pro-
visions of this part and constitute the
official position of the Department of
Transportation.

(b) Written interpretations and guid-
ance are valid and binding, and con-
stitute the official position of the De-
partment of Transportation, only if
they are issued over the signature of
the Secretary of Transportation or if
they contain the following statement:

The General Counsel of the Department of
Transportation has reviewed this document
and approved it as consistent with the lan-
guage and intent of 49 CFR part 23.

(c) You may apply for an exemption
from any provision of this part. To
apply, you must request the exemption
in writing from the Office of the Sec-
retary of Transportation or the FAA.
The Secretary will grant the request
only if it documents special or excep-
tional circumstances, not likely to be
generally applicable, and not con-
templated in connection with the rule-
making that established this part, that
make your compliance with a specific
provision of this part impractical. You
must agree to take any steps that the
Department specifies to comply with
the intent of the provision from which
an exemption is granted. The Secretary
will issue a written response to all ex-
emption requests.

(d) You can apply for a waiver of any
provision of subpart B or D of this part
including, but not limited to, any pro-
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visions regarding administrative re-
quirements, overall goals, contract
goals or good faith efforts. Program
waivers are for the purpose of author-
izing you to operate an ACDBE pro-
gram that achieves the objectives of
this part by means that may differ
from one or more of the requirements
of subpart B or D of this part. To re-
ceive a program waiver, you must fol-
low these procedures:

(1) You must apply through the FAA.
The application must include a specific
program proposal and address how you
will meet the criteria of paragraph
(d)(2) of this section. Before submitting
your application, you must have had
public participation in developing your
proposal, including consultation with
the ACDBE community and at least
one public hearing. Your application
must include a summary of the public
participation process and the informa-
tion gathered through it.

(2) Your application must
that—

(i) There is a reasonable basis to con-
clude that you could achieve a level of
ACDBE participation consistent with
the objectives of this part using dif-
ferent or innovative means other than
those that are provided in subpart B or
D of this part;

(ii) Conditions at your airport are ap-
propriate for implementing the pro-
posal;

(iii) Your proposal would prevent dis-
crimination against any individual or
group in access to concession opportu-
nities or other benefits of the program;
and

(iv) Your proposal is consistent with
applicable law and FAA program re-
quirements.

(3) The FAA Administrator has the
authority to approve your application.
If the Administrator grants your appli-
cation, you may administer your
ACDBE program as provided in your
proposal, subject to the following con-
ditions:

(i) ACDBE eligibility is determined
as provided in subpart C of this part,
and ACDBE participation is counted as
provided in §§23.53 through 23.55.

(ii) Your level of ACDBE participa-
tion continues to be consistent with
the objectives of this part;
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